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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUIESTANA

iii*iii*ﬁiiit**i**iiii***i****i*i*wﬁii***ii**ﬂiG*itiiiitii
STEVEN McCLURE, CLAYTON SMITH
AND MICEAEL REHAN

Docket No. 01-257 (T)

. New QOrleang, Leulmsiana
Thursday, August 23, 200
11:00 a.m-

JOON D. AEHCROFT, sued in
his capacity as Attorney

General of the United 8tates
**-fﬁ*tiiii**i-t*t*t****tti**lt****ii****t****ii***i*i**i

TRANSCRIPT OF ORDERE AND REAEONS
HEARD BEFORE THE HONORARLE G. THOMAS PORTEQUS
UNITED STATES DISTRICT JUDGE

APEPEARDNCES L
FOR THE PLAINTIFF: AMERICAN CIVIL LIREBRTIEE UNIQ
FOITNDATION
BY - GRAHAM EBEOYD, EBQ.
150 Pomstear Straet
New Haven, Connaecticut 06511
- AND -~
BOQTH & BOOTH
‘BY: VINCENT BQOTH, EZ20Q.
138 North Cortez Street
New Orleans, Louismiapa 70119
FOR THE DEFENDANT: UNITED STATES ATTORNEYS OFFI(
BY: JHHN MURPHY, ESQ.
SANDRA E. GUTIBRREZ, ESI
501 Magazine Straat, Room 21
New Orlzans, Loulsiana 70130
Official Court Reportar: XKaren A. Ibos, CCR, RFR

501 Magazine Street, Room 40
New Orleans, Louisiana 70130
(504) 589-7776

Proceadings recorded by mechanical stenography, tramnsecri
produced by computer.
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PROGCEELRDZINGS
(THURSDAY, AUGUST 23, 2001)

(REASONS AND ORDER)

THE COURT: This mattey comeR pefore the Court puzrguiant
to a claim. The clalm was filed in a euit against John
Ashcrafr in hig capacity as Attorney Gener*al of the United
states seceking, among other thingeé. a preliminary injunetion
ageinet the enforcement of certain provisions of a plea
agresment enctered into by the Govarnment and Barbecue aof New
Orleans, Inc. (herainafrCer “BBQ"], barring the uce and
posaacgion of certaln sakerently legal items such as
glowsticks, pacifiers, personai magaagerse and masks, At raves
neld at the State Palace Theater. In addition to seeking an
injunetion, the ACLU geaka the following: 1) a daglaration
that the aforsmentioned iteams do not eonatituke "drug
paraphernalia® a8 defined in 21 USC Section Be3{d); 2) a
declaration that the artists at rave partiea have the right
under the First Amendment EO the United States Constitution to
be free of government regtrictions on theilr artistic use of the
aforamentioned legal itema; and 3) a declarzation that the rave
attendees have the right under the Pourth and Fifth Amnendments
to rhe TUnited Stater Conatiturion to be free of govaernment
maasures raguiring seizure and/or confiscation of lagally

posaessad items .
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Now, a preliminazy injunctieon, which is the only
itam T will deal with today, it does not appear that the Cowrt
nmed sddress at thie time the declaration of rights a®s to
whether or not this is or is net indeed drug paraphernalia.
Although the government seems LO concade that in aad of
thempelves these itams ars not drulg paraphernalia. But I 480
not need to addrese that iewue today, that isbue ig§ not
necessarily before me.

Wor do I necessarily need to addrese in great
detail the First Amendments of the artists or the Fourth and
Fifth, mlthough they will be part and parcel of the dscigion as
to whether or not a preliminary injuncetion should be igsued,.

A preliminary injuncticn ie an extracrdinary
remady, and in o¥der to secure A preliminazy injunction the
mevant has the burden of proving four elementa: 1) a
gubstantial likelihood of Buccess on the mezrits) 2) the
substantial threat that the movart will puffer irreparable
injury 1f the injunecion is not issued) 1) that the threat and
injury to the mevant outweighs .any dsmage the injunction might
cause te¢ the opponant; and 4) THhAt tha injurction will not
diggerve the public interest.

Now, in this partieular cage jurisdiction oF
granding or casge ln controveray has beesn raised with reapect to
these pleadings hy the CGovernment. 1o that regard the court ia

pearsuaded by the Farlin cage. In Carlin wa had @ pituation,
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and again, it did net involve a suit againse the governmant, it
wag a suit by Carlip Communications ageinst a telephong
company. and it was & gituation whare there was apn alleged
latter by a county atterney indieating a threat of prosecution
pnless Meuntain Bell stoepped the Eervice.

Tn that case that court said, and I quote: "In
Peterson v, Gity of Greanvillae, a city oxdinance required
reataurants to sagregate their customers by race, Ap to the
particular regtauratceur involved, thers was evidance that he
rnew of the ordinance but not that he pegregated the customers
bacsause of the ordinance. The Court found that the sagregation
wag Btate acrien Yeven assuming, a2 respondent contends, that
rhe manager would have acted 38 he did independently of the
axistence of the ordinance.” §&imply by "commanding a
marticular result," the Btatec had eo invelved itself that it
could not claim the conduct had actually acourred ag a repult
of private choice."

vn this cage the same conclusion applies here,
although the Government would suggest teo this court that
Mr. Brunat acting on nles own beralf and bahalf of the
sorporation voluntazrily cCAm& in with this decieion to do thie.
Tt im thia Court'a belief that in rhis capae the Government has
s involved itself that it cannot elaim the condust that
actually occurred a@ & result of private choice. Accordingly,

T believa there 18 gtanding, I belleve there iz Ccafa in
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controversy and I believe there is governmental agtisn
sanfficient to go ferward with the merite ol the preliminary
injuncotion.

Now, ag te this preliminary injunction, counsel
fm» movant correctly concaedes that he cannot geat an injunction
for semething that the Brumets have voluntarily agreed te do,
which is the sale of these particular items. Your challenge i8
t® the secend portion thereof, which deals with the
introduceien of certailn itema.

As te that partieunlar portion, this court 1E
patisfied that this is the pituation that had the Bruaeta, and
s£ill can thia Court might suggest, if the Brunets and Barbecue
on their own want te net allow those thinge in their theater,
skis court hae na jurisdietion, nor would it ever oeak L@
praclude them from doing sa. However, T am satisfied at the
pregent time that a guffieient showing ham been made that thin
is part and parcel of governmental conduct.

Accordingly, as to each item contained herein: (1)
T am eatigfied thac there is a gubsrtantial likaelihood of
succepe on the merits in the mévant's case, if they can
pltimarely prove ail of the allagarions centainaed herein;: 2)
chore is a aubstantial threat that the movante would guffar
irreparable injury if the injunction la not igpusd. I Lasae
this on the fect that the itewma have been previsusly saeized and

T have ne mvidence to the contrary that that same result would
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not ocour in future concarta.

3} that the threst and injury teo the mavant
sutweighe any damage the injuncticn might cause to the
oppenent. I am spatigfied and de believe that tha Government ie
correst in an allegatism. It i@ certain that the governmental
interest in the present case i& the interest in battling use of
the dzrug Ecstacy. I have no doubt about that. However, it
geems that a total ban on poesessing and ntilizing chjmcts
which are inherently legal iltems ia net a narrowly tailored
means of achieving the goal of surbing drug uea. Thare are
othey proviwions in the plea agreement whiech seem to polve thatv
prohlem, specifically the portiong that if they Bee this going
on they aze to take certain actions. The movant does not adeek
to step that aseivity, nor should T believe thay have any
authority to deo 8o. Ascordingly, T am gatisfied that the
threat and injury to the movant, eutweighe any damage that it
might cause to tha spponent.

And (4) will the injunction disserve the publia.
tn this particular case I beliave the publig¢ has a right of
Fivge, Fourth and Fifth Anendmente that cannot e abrogated by
action of a court, actlien of a‘gcvarnmant. ever. 1f I may have
incorrectly included it, T am mnot, however, modifying the
rarme mmd conditione of the plea agresement. The plea agrzement
will remain a8 it ig, the sentence will ramain as it is. All

this court will deo 18 iseuse a preliminary injunction and only
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imgue the preliminary injunection provieionally finding a claas
in thie particular case 80 that the injunetion weould not be
applicable only to the three named individumls, @ince thar
would seem to Be a subterfuge. And I will, in fact,
provisionally cereify your class2,

Accordingly, the defendant John Agherott, Attornay
Genmral of the United States, his agents, employeas, agpigns
and all pezrwscona acting in concert oOT participating with him are
preliminary enjoined and restrained from enforcing the
following provision of the plea agreement in United SLates v.
Barhecus. "Further the defendant agreeo rhat the subjects will
take all reasonablée BTtepsE Lo preohibic the imtrodueelion of
infant pacifiers orx any object in the shape of a pacifier;
ebjects that glow, including but not 1imited te glowsticks and
flashing rings; -- vapor rub productes and vapor inhalers, dust
maeks or masks of any descriptlon by any person antering a
apncert or an avent where admiésion is charged or at tha Btrate
Palace Theater, 1108 Canal Street, New Orleans, Lounisiana
70112. Thig preliminary ipnjunction only applies to those
irems, only applies to those {rems as listed, Anything else
not requested ia hareby gpecifically desnied.

T miaght euggeat that you had made some raference
ro mascage type inatruments or whatever alga, this injunction
doms pot cover those items, it ig mot raguesared Tnor wag 1t pAart

of the mentence, So accordingly the preliminazy injunction
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will issue.

Tim instructing the partiee to get with my
ceurtreem deputy to gelect datee for a class cereificarvien
hearing and a date for a permanent injunction hearing. The
court will jumst simply isoue the order. 1'1l imptruct my courk
reporter to prepara a transcript of thias dictated judgment in
tha record which would serve ae my reagons far judgment which I
will gign. Thim court is in recess.

THE DEPUTY CLERK: All rise.

MR. MURPHY: Your Honor, if the government could justc
preserve ita shjectien for the record.

THE COURT: HNoted.

(WHEREUPON, THE PROCEEDINGS WERE CONMCLUDED )

REPORTER'S CERTIFICATE

T, Karen A. Ibos, CCR, Dfficial Court Raporter, United
grataa Digtrict Court, Eastern Dietwict of Louiplana, do hareby
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